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The plaintiffs in these two related cases are forner
police officers who worked together in the 7-squad of the 25th
District of Philadel phia Police Departnent in the md-to-late
1990s: M chael MKenna (plaintiff in case no. 98-5835) and his
brother WIIliam McKenna and Raynond Carnation (plaintiffs in case
no. 99-1163). All three plaintiffs, who are white, allege that
they suffered discrimnation and retaliation because they opposed
a racially hostile work environnment and di scrim nation agai nst
African Anericans in their squad. The defendants are the Cty of
Phi | adel phi a and certain individual supervisors in the
Phi | adel phi a Police Departnent.

These two cases were consolidated for pre-trial

proceedi ngs. After the close of discovery, and after the



plaintiffs had voluntarily dism ssed sone of their clainms, this
Court granted summary judgnment in favor of the defendants on the
remai ning clainms on January 17, 2003. The plaintiffs appeal ed,
and on August 30, 2006, the United States Court of Appeals
reversed the grant of summary judgnent as to the plaintiffs’
Title VII retaliation clains and remanded the two cases for
further proceedi ngs.

Now after remand, the three plaintiffs, now represented
by new counsel, seek to bring additional clainms. They seek to
add retaliation clains against certain individual defendants who
have al ready been dism ssed fromthis action, as well as clains
alleging that the retaliation they suffered resulted in their
being wongfully termnated fromthe police departnment. The
plaintiffs have used several different procedural vehicles to
rai se these new issues. All three plaintiffs have noved to anend
their conplaints to add 8§ 1983 first amendnent retaliation clains
agai nst the individual defendants naned in their conplaints. 1In
these § 1983 clains, the plaintiffs apparently will seek danages
for wongful termnation. 1In the alternative, the plaintiffs
argue that, even if leave to anend is denied, they should stil
be allowed to recover damages for their term nations as part of
their remaining Title VII retaliation clains against the GCty.

Plaintiff WIIliam MKenna al so noves for

reconsideration of this Court’s October 25, 2001, Order, which



denied a previous notion to amend his conplaint to add a claim
for wongful termnation. WIIliam MKenna has also filed a
separate action in this Court, Case No. 06-1705, raising clains
for wongful termnation arising out of the sane incidents at
issue in his suit here. The defendants in that separate action
have noved to dism ss on statute of limtations and ot her

gr ounds.

In this Menorandum and Order, the Court w Il address
the plaintiffs’ notions to anend their pleadings, the plaintiffs’
argunment that their term nations should be considered in this
case as dammges, and plaintiffs’ notion for reconsideration. The
Court will address the notion to dismss Case No. 06-1705 in a

separ ate Menorandum and O der

FACTUAL AND PROCEDURAL BACKGROUND

The Court will not set out in any detail the underlying
facts that formthe basis for the plaintiffs’ clains here. Those
facts are set out at length in both this Court’s prior summary

j udgnent deci sions and the decision on appeal. See More v. Gty

of Phil adel phia, 461 F.3d 331 (3d Cir. 2006), reversing MKenna

v. Gty of Philadelphia, No. 98-5835, 2003 W. 171373 (E.D. Pa.

Jan 17, 2003) and the Menorandum and Order of January 17, 2003 in

Mbore v. City of Phil adel phia, No. 99-1163.




Briefly stated, beginning in August 1997, when Raynond
Carnation and WIlIliam MKenna were transferred to the 7-squad
where M chael MKenna was already working, the three plaintiffs
experienced harassnment fromtheir fellow officers. The
plaintiffs have alleged that over the next several nonths they
W t nessed several incidents of discrimnatory treatnent of
African- Anerican officers and nunerous racially derogatory
remarks by their supervisor, Sgt. John Moroney. The plaintiffs
all ege that they conpl ai ned about these incidents to their
superiors, and that after these conplaints, they suffered
retaliation from Sgt. Moroney and ot hers.

The McKenna brothers were transferred out of 7-squad to
separate districts in February 1998, while Raynond Carnation
remai ned in the squad until My 1998, when he was given
restricted duty at the Police Acadeny. M chael MKenna was
ultimately di scharged by the police departnent in October 1998.
WIIliam MKenna was placed on restricted duty from February 1998
t hrough Novenber 1998 and on nedi cal | eave from Novenber 1998
t hrough May 1999. While on nedical |eave, he was subject to
“sick checks” in which a supervisor would visit his hone and
confirmhe was there. WIIliam MKenna was term nated in May 1999
after failing five such checks, and he contends the frequency of
t hese checks increased greatly after he filed suit against the

departnment in March 1999 and constituted one of the ways in which



the police departnent retaliated against him Raynond Carnation
contends that during the sunmmer of 1998 he was retaliated agai nst
by being falsely brought up on disciplinary charges and by having
a supervisor intervene in a custody matter concerning his
children. M. Carnation also eventually left the police

depart nent.

On April 29, 1998, before any of the plaintiffs had
been term nated fromthe police departnent, the MKennas, Raynond
Carnation and three African-Anmerican officers filed a conpl ai nt
wi th the Pennsyl vania Human Rel ati ons Comm ssion and the federal
Equal Enpl oynment Qpportunity Comm ssion. M chael MKenna filed
his suit, Case No. 98-5835, on Novenber 4, 1998, bringing a Title
VII retaliation claimagainst the Cty, a 8 1981 cl ai m agai nst
the Gty and the individual defendants for retaliation and a
8§ 1983 claimagainst the City and the individual defendants for
violating Mchael MKenna s right to privacy. On March 5, 1999,
W1 1iam McKenna, Raynond Carnation and the three African-Anerican
officers filed a separate suit, Case No. 99-1163, al so bringing
Title VII retaliation clainms against the City and § 1981
retaliation and discrimnation clainms against the Gty and the
i ndi vi dual defendants, as well as a 8 1983 claimagainst the Cty
and i ndividual defendants for violations of procedural and
substantive due process. Neither of the plaintiff’s conplaints,

either as originally filed or as anended, raised clains



concerning the plaintiffs’ termnation fromthe police
depart nent.

On May 29, 2001, counsel for plaintiff WIIiam MKenna
wote the Court requesting perm ssion to anend his conplaint to
add a claimfor wongful discharge under 42 U S.C. 88 1981 and
1983. The Court treated this letter as a notion to anend,
ordered defendants to respond and ultimately denied the notion on
Cct ober 25, 2001. The Court found the notion to anend untinely
because it was filed nore than two years after M. MKenna was
di scharged and was therefore outside the statute of |[imtations.
The Court further held that M. MKenna s attenpted w ongful
di scharge clains could not “relate back” to his original filing
because neither his original pleadings nor his subsequent filings
put defendants on notice of his wongful discharge claim

I n Septenber 2002, the defendants filed a notion for
summary judgnent in both cases. During the briefing, plaintiff
M chael McKenna agreed to the entry of summary judgnent on all
claims as to sonme of the individual defendants and agreed to the
entry of judgnent on his 8§ 1981 retaliation clainms in favor of
all defendants. Plaintiffs WIIiam MKenna and Raynond Carnati on
al so agreed to the entry of summary judgnent on all clainms as to
sonme of the individual defendants and agreed to judgnent as to

their 8 1981 discrimnation and retaliation clains as to al



defendants. The Court then granted sunmary judgnment on the
remai ni ng cl ai ns.

In his summary judgnment brief, Mchael MKenna |isted
thirteen incidents by the Gty of Phil adel phia that the he
cont ended were adverse enpl oynment actions supporting his Title

VIl retaliation clains. See McKenna, 2003 WL 171373 at *10.

Wl 1liam McKenna and Raynond Carnation |listed nine separate
adverse enploynent actions in their brief. Mnorandum and O der
of January 16, 2003 at 29-31. Nei t her brief included the
plaintiffs’ term nations as an adverse enpl oynent action at issue
in their clains.

The plaintiffs filed a tinmely appeal fromthis Court’s
grant of summary judgnent. The plaintiffs did not raise on
appeal the Court’s Qctober 25, 2001, denial of WIIliam MKenna' s
notion to amend his conplaint to add a wongful term nation
claim nor did they nmention their term nations as an adverse
enpl oynent action supporting their retaliation clains. See Brief
of Appellants, Appeal Nos. 03-1465, 03-1473 at 36-40 (filed
February 21, 2006).

The United States Court of Appeals for the Third
Circuit granted the plaintiffs’ appeal on August 13, 2006. The
court found that the plaintiffs had presented sufficient evidence
to show “genuine issues of material fact as to whether they

suffered retaliation made unlawful by Title VII” and renmanded the



case for further proceedings. Moore, 461 F.3d at 352. Although
the Moore decision nentions the plaintiffs’ termnations inits
recitation of facts, it does not nention the termnations in its
| egal analysis or include themin its discussion of the all eged

retaliatory acts taken against the plaintiffs.

1. LEGAL ANALYSI S

In their subm ssion to the Court, the plaintiffs seek
1) to anmend their conplaints to add a 8 1983 cl ai m agai nst the
i ndi vi dual defendants asserting retaliation in violation of the
First Amendnent; 2) to be permtted to recover conpensation for
their termnations as part of their danages on their existing
Title VII claimagainst the Cty; and 3) to have the Court
reconsider its October 25, 2001, Order denying WIIiam MKenna
| eave to anmend his conplaint to add a 8 1983 wongful term nation

claim The Court will deny these requests.

A The lIdentity of the Defendants Remai ni ng After Renand

Before turning to the nerits of the plaintiffs’
notions, the Court must first determ ne which defendants remain
inthis case after remand. In their brief, the defendants argue
that only the Cty of Philadel phia remains as a defendant because
the Court of Appeals remanded only the plaintiffs’ Title VII

clains for further consideration by this Court, and those clains



were asserted only against the Cty. The plaintiffs disagree,
arguing in their reply brief that their 8 1983 clains against the
Cty and certain individual defendants remain in the case after

r emand.

The decision of the Court of Appeals remanding this
case does not directly address the issue, referring to the clains
of the individual defendants only in a footnote:

VWiile the plaintiffs’ supervisors are before

us as appell ees, they nake no argunent in

support of the judgnent in their favor which

i s independent of the grounds for affirmance

advanced by the Cty. Accordingly, we wll

address only issues relating to the Title VI

liability of the Cty.

More, 461 F.3d at 340 n. 2. Taken out of context, this footnote
could be interpreted as saying that the appellate decision

resol ved the clains against the individual defendants in the sane
way and on the same grounds as it did the Title VIl clains
against the GCty. Understood in context, such an interpretation
woul d be unsound.

At the tinme this Court granted the defendants sunmary
judgnent, the only clains remaining in the case were the
plaintiffs’ Title VII clains against the Gty and their 8§ 1983
clains against the City and certain individual defendants. The
two sets of clainms arose out of separate facts. The plaintiffs’

Title VII clains arose out of a alleged nonths-long pattern of

retaliatory behavior, including disciplinary actions taken



against the plaintiffs and their transfers to other departnents.
M chael and WIIliam McKenna's 8 1983 cl ai ns arose out of

all egations that their First Amendnent rights were viol ated when
Police Departnent’s Ethics Accountability D vision sent the
McKenna' s interview notices concerning an investigation into
corruption via teletype, which could be seen by other officers,
in violation of the Division's prom se of confidentiality. In
addition, WIIliam MKenna and Raynond Carnation all eged
unspecified 8 1983 violations of their right to due process. See
McKenna, 2003 WL 171373 at *11-12; Menorandum and Order of
January 16, 2003 at 36-38.

This Court granted sumrmary judgnent to the defendants
as to the Title VII clains and the 8 1983 clains on separate and
i ndependent grounds. The Court dismssed the plaintiffs’ Title
VII clains for failure to establish a prina facie case of
retaliation, finding that the plaintiffs had failed to show t hat
t hey had engaged in protected activity; that nost of the
incidents of which the plaintiffs conplained did not constitute
an adverse enploynent action; and that, for those incidents that
coul d be adverse enploynent actions, the plaintiffs had failed to
show a causal |ink between the actions and their protected
activity. The Court dismssed the § 1983 First Anmendnment clains
because the information disclosed was not sufficiently intimate

and personal for disclosure to violate the First Anendnent and

10



because the discl osure was not nmade pursuant to a policy or
customas required for liability against the Cty. The Court
di sm ssed the § 1983 due process cl ainms because the plaintiffs
failed to brief themin their opposition to summary judgnent.

See McKenna, 2003 W. 171373 at *11-12; Menorandum and O der of

January 16, 2003 at 36-38.

Because of these differences between the plaintiffs’
Title VII and §8 1983 clains and the separate grounds on which
summary judgnent was granted as to them the Court’s
under st andi ng of the decision of the Court of Appeals is that the
cl ai s agai nst the individual defendants remain dism ssed and
that the only clains remanded to this Court are the Title VI
clainms asserted against the CGty. On appeal, the plaintiffs’
brief focused exclusively on the Title VII clainms, and, as the
appel l ate footnote explains, so did the brief of the defendants.
Accordi ngly, because the parties failed to brief the § 1983
clains, the Court of Appeals declined to address them which this
Court understands to nean that the grant of sunmary judgnment as

to those clains was | eft undi sturbed. See United States V.

Pelullo, 399 F.3d 197, 222 (3d Cr. 2005) (“an appellant’s
failure to identify or argue an issue in his opening brief
constitutes waiver of that issue on appeal”). The interpretation
of the Moore decision advanced by the plaintiffs — that the

appel | ate decision reversed this Court’s grant of summary

11



judgment on the 8 1983 clains wthout analyzing the basis for
t hat judgnment and w thout expressly stating it was doing so — is

unt enabl e.

B. Plaintiffs’ Mtion to Anend

The plaintiffs seek to anmend their conplaint “to assert
a [8] 1983 First [Alnmendnent retaliation claimagainst the
i ndi vi dual defendants.” Plaintiffs’ Brief on the Scope of the
Remai ning |Issues for Trial (“Pl. Br.”) at 1. The plaintiffs
argue that they need to add these clains “to provide a vehicle to
i npose liability against the individual defendants,” who
ot herwi se cannot be held |iable under the remaining Title VII
cl ai m brought only against the City of Philadelphia. 1d. at 2.
As part of these proposed § 1983 retaliation clainms, the
plaintiffs will seek to recover damages for their wongfu

termnation. 1d.?

! The plaintiffs have failed to provide the Court with a
draft of their proposed anended conplaint, and their subm ssion
to the Court provides no nore detail concerning the clainms to be
added than the sentences quoted above. This alone justifies
denying the plaintiff’'s request to anend. See Lake v. Arnold,
232 F.3d 360, 374 (3d Cr. 2000) (holding plaintiff’s “failure to
provide a draft anmended conpl ai nt woul d be an adequate basis on
whi ch the court could deny the plaintiff’'s request” to anend)
The Court will not rest its decision to deny the requested
anendnent solely on this ground, however, because even fromthe
sketchy information provided, the Court can determ ne that the
request ed anendnment would be futile and woul d cause undue del ay
and undue prejudice to the defendants.

12



Under Rule 15(a) of the Federal Rules of Cvil
Procedure, the plaintiffs can anend their conplaint in these
ci rcunstances only by | eave of court, but such | eave “shall be
freely given when justice so requires.” Gounds that justify
denyi ng | eave to anend include “undue delay, bad faith, dilatory

nmotive, prejudice, and futility.” Shane v. Fauver, 213 F.3d 113,

115 (3d Gr. 2000). Here, the Court finds the plaintiffs’
proposed anmendnents woul d be both futile and woul d cause undue

del ay and prejudice.?

1. Futility

I n determ ni ng whet her an anmendnent would be futile, a
court nust apply the sane standards applicable to a notion to
dismss. 1d. The Court nust therefore take all allegations in
t he proposed anendnents as true and determ ne whet her the

plaintiffs could recover under any set of facts that could be

2 The defendants argue that the plaintiffs should be
precluded fromattenpting to anmend their conplaint under the “l aw
of the case doctrine,” citing Skretvedt v. E. I. Dupont de
Nenours, 372 F.3d 193 (3d Cr. 2004). Skretvedt, holds that,
after remand, a party wll be deenmed to have wai ved any ar gunent
that coul d have been raised in a prior appeal. 1d. at 203.
Skretvedt al so notes, however, that a district court after remand
“may consider, as a matter of first inpression, those issues not
explicitly or inplicitly disposed of by the appellate decision.”
Id. at 203 n.13 (internal quotation and citation omtted).
Because the plaintiffs have not previously noved to anend their
conplaint to add 8 1983 first anmendment retaliation clains, the
propriety of such an anendnment was not addressed in the appeal
and can be considered by this Court as an issue of first
I npr essi on.

13



proved. Baraka v. MG eevey, 481 F.3d 187, 195 (3d G r. 2007).

Applying this standard, the Court finds that the plaintiffs’
proposed anmendnents would be futile because they are barred by
the applicable statute of limtations.

The statute of limtations for the § 1983 cl ai ns that

the plaintiffs seek to add is two years. Smith v Holtz, 87 F.3d

108 (3d Cir. 1996) (citing 42 Pa. Cons. Stat. Ann. 8 5524). The
alleged retaliation that is the basis for these clains took place
in 1997 and 1998, over eight years before plaintiffs noved to
anend. To avoid the statute of limtations, the plaintiffs argue
that these clains relate back to the plaintiffs’ original tinmely
filed conplaint.

Whet her clainms “relate back” to an original filing is
governed by Rule 15(c). Rule 15(c)(2) provides that an anmendnent
will relate back to the date of the original pleading when “the
claimor defense asserted in the anended pl eadi ng arose out of
the conduct, transaction or occurrence set forth or attenpted to
be set forth in the original pleading.” Rule 15(c)(3) governs
situations where a proposed anendnent corrects the

m sidentification of an existing party or substitutes or adds a

new party. Arthur v. Maersk, Inc., 434 F.3d 196, 209 (3d Cr
2006). In such cases, the party proposing the anmendnent nust
show 1) that the amended clains arise out of the same conduct,

transaction, or occurrence as the original pleading;, 2) that

14



within 120 days of institution of the action, the party to be
brought in by anmendnent nust have received “such notice of the

action that the party will not be prejudiced in nmaintaining a
defense on the nerits”; and 3) that within 120 days of
institution of the action, the party to be brought in by
amendnent nust have known or should have known that, “but for a
m st ake concerning the identity of the proper party,” the action
woul d have been brought against that party. 1d. at 207, citing
Fed. R Cv. P. 15(c)(3).

Here, in order for the proposed anendnents to “rel ate

back,” the plaintiffs nust neet the requirenents of Rule 15(c)(3)
The proposed anendnents seek to add clains agai nst the individual
defendants originally named in the plaintiffs’ conplaint. As
di scussed el sewhere in this Menorandum neither of the two clains
that the plaintiffs originally asserted against the individual
defendants remain in this case. The plaintiffs voluntarily
di smssed their § 1981 retaliation and discrimnation clains
agai nst the individual defendants in 2002 after the defendants
moved for summary judgnent, and the plaintiffs’ § 1983 clains
were not remanded to this Court after the plaintiffs’ appeals.
Because the individual defendants are no longer in this case, the
ef fect of the proposed anendnents wll be to add additi onal
parties and therefore Rule 15(c)(3) nmust be satisfied for those

anendnents to rel ate back.

15



I n anal yzi ng whether the three requirenents of Rule
15(c)(3) are net, the Court need not consider the first two
because it is clear that the plaintiffs cannot neet the third.
The plaintiffs cannot show that the individual defendants nust
have known or shoul d have known wi thin 120 days of the original
conplaints being filed that, “but for a m stake concerning the
identity of the proper party,” the action would have been brought
agai nst that party. Here, there was no m stake concerning the
identity of the individual defendants. These defendants were
known to the plaintiffs and were, in fact, naned in the original
action. The plaintiffs’ notion to anend offers no expl anation as
to why the 8 1983 First Amendnent retaliation clains they now
seek to add could not have been asserted agai nst the individual
def endants when these cases were originally filed in 1998 and
1999. In the absence of any “m stake concerning the identity of
the proper party” to sue, there can be no rel ation back under

Rule 15(c)(3). Singletary v. Pennsylvania Dept. of Corrections,

266 F.3d 186, 200-01 (3d Cr. 2001). The plaintiffs’ proposed
amendnents to the conplaint would therefore be futile because the

clains sought to be added are tine-barred.?

3 Although the plaintiffs repeatedly describe their
proposed amendnent as one to add a § 1983 First Anendnent
retaliation claimagainst the individual defendants, at one point
in their briefing, they refer to the claimto be added as a
“section 1983 first anmendnent retaliation claimagainst the Gty
and the individual defendants.” Pl. Br. at 1 (enphasis added).
If the plaintiffs are, in fact, seeking to assert such a claim

16



2. Undue Del ay and Prejudice

The plaintiffs’ proposed anendnents nust al so be deni ed
on grounds of undue delay and prejudice. Mere delay alone is not
enough to deny | eave to anend, but “at sone point, the delay wll
becone ‘undue,’ placing an unwarranted burden on the court, or
w Il becone ‘prejudicial,’” placing an unfair burden on the

opposing party.” Arthur, 434 F.3d at 204 (quoting Adans v. Gould

Inc., 739 F.2d 858, 868 (3d Cir. 1984)). Determ ni ng whet her
delay is undue focuses on a novant’s reasons for not anendi ng
sooner; determining whether it is prejudicial focuses on the
effect of delay on the non-novants. Adans at 868.

A plaintiff’s delay in noving to anmend nmay becone
unreasonable if the plaintiff could have plead its anmendnents

earlier and if there are no new facts or an interveni ng change of

against the Cty of Phil adel phia, then that claim unlike those
asserted agai nst the individual defendants, would relate back to
the original conplaint and woul d not be tinme-barred. Because the
City is currently a defendant in this case, adding additional
clainms against it would not involve changing the name or identity
of a party and so would not be required to satisfy Rule 15(c)(3).
| nstead, such clainms would relate back if they arose out of the
same conduct, transaction, or occurrence as the original

pl eadi ng, as required by Rule 15(c)(2). At least as to the

all eged retaliatory acts not involving the plaintiffs’
termnation, this requirenment would be nmet because the proposed

§ 1983 claimand the Title VII clainms in the original conplaint
both arise out of the sanme events. Although an anendnent to add
a 8§ 1983 retaliation claimagainst the City would not be tine-
barred, |eave to anend to add such a claimwould still not be
warranted. As set out below, even if this particular aspect of
the plaintiffs’ proposed anendnent would not be futile, the
anmendnents must still be denied because they will cause undue
del ay and prej udi ce.

17



law to justify the failure to act sooner. See Lorenz v. CSX

Corp., 1 F.3d 1406, 1414 (3d Cr. 1992) (a three year del ay
between filing a conplaint and noving to anend was unreasonabl e
where the plaintiffs had “nunmerous opportunities” to anend
earlier). Here, the plaintiffs admt that there have been no new
facts to justify noving to anend now. Their proposed § 1983
retaliation clains are based on the sane evidence as the § 1981
retaliation clains in their original conplaints. The plaintiffs
suggest that there has been a change in the |law of retaliation
since the plaintiffs filed their original conplaints, but they do
not explain why this change explains their del ay.

The change in law that the plaintiffs point to is

Burlington Northern and Santa Fe Ry. Co. v. Wite, 126 S. C

2405 (U. S. 2006). In that case, the United States Suprene Court
clarified that the “adverse enpl oynent action” necessary to make
out a Title VII retaliation claimneed not be sonething that
alters an enployee’s ternms and conditions of enploynent, but
instead need only be “materially adverse” such that the
retaliatory action m ght have di ssuaded a reasonabl e worker from
maki ng or supporting a charge of discrimnation. 1d. at 2412-15.

It is not clear whether Burlington Northern's ruling concerning

Title VII clainms will apply to the plaintiffs’ proposed 8§ 1983
clainms, but even if it does, it does not excuse the plaintiffs’

delay. Burlington Northern's broadened definition of *adverse

18



enpl oynment action” is not necessary for the plaintiffs to bring
their clains. The alleged retaliatory acts at issue in the
plaintiffs’ clains, including disciplinary action against them
and their involuntary transfer and wongful term nation, involve
changes to their terns and conditions of enploynent and woul d
have constituted “adverse enpl oynent actions” even under the

ol der, narrower, pre-Burlington Northern definition of the term

Because there has been no change in facts or law to justify the
plaintiffs’ delay in noving to anend, and because the plaintiffs’
proposed new cl ai ns coul d have been brought in their original
conplaint, the plaintiffs’ alnost nine year delay in noving to
amend i s unreasonabl e.

In addition to causing undue delay, allow ng the
plaintiffs to amend their conplaint now wll prejudice the
defendants. Discovery in this case was conpl ete when sunmary
judgment notions were filed in 2002. |If leave to anend is
granted, discovery will alnost certainly need to be reopened. As
part of the new 8 1983 cause of action they seek to assert, the
plaintiffs want to recover danmages for their “term nation and
| oss of front and back pay.” PlI. Br. at 3. These new issues
will likely require additional discovery into the circunstances
of the plaintiffs’ term nations and additional expert testinony

to quantify the plaintiffs’ clained | oss of pay.
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At this late stage of this litigation, allow ng the
plaintiffs to amend would “result in additional discovery, cost,
and preparation to defend agai nst new facts or new theories.”

Cureton v. National Colleqgiate Athletic Ass’'n, 252 F.3d 267, 273

(3d Cr. 2001) (upholding denial of |eave to anend where new
claims would “lead to further discovery requests and significant
new preparation). Gven that this case is otherw se ready to
proceed to trial, the plaintiffs  eleventh-hour request to
interject new clains and new danage theories into this case wll

be deni ed as prejudicial.

C. Plaintiffs' Term nations as Danages

The plaintiffs argue that, even if their notion to
amend is denied, they can still recover for their w ongful
termnation as part of their damages for the existing clains in
their conplaint. The plaintiffs’ term nations, however, have not
up to now been part of this case. Neither of the plaintiffs’
conpl ai nts brought clains based on their termnations. The
plaintiffs did not list their term nations as one of the
retaliatory adverse enpl oynent actions taken by their enployer in
either their summary judgnent briefing or their briefing on
appeal. Plaintiff WIIliam McKenna previously noved to add a
claimfor wongful termnation to his suit in 2001, but his

nmoti on was deni ed.
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To the extent that the plaintiffs now wi sh to pursue
damages for their wongful term nation, even as part of their
existing clainms, they will need to show that pursuing these new
clains will not cause undue or prejudicial delay. As discussed
above in the context of the plaintiffs’ notion to amend, allow ng
the plaintiffs to pursue damages for wongful termnation at this
point in this case will prejudice the defendants and unduly del ay
this litigation, which is otherwise ready to go to trial. @Gven
that the plaintiffs could have raised the issue of their
termnations at any point earlier in this litigation, the Court

will deny the plaintiffs’ request to add t hem now.

D. Plaintiffs’' Mtion for Reconsi deration

The plaintiffs have noved for reconsideration of the
Court’s Cctober 25, 2001, Order, denying WIIliam MKenna s notion
to anend his conplaint to add a claimfor wongful term nation.
The plaintiffs’ nmotion is untinely. It is untinmely under Local
Rule 7.1(g), which requires such a notion be filed within ten
days of the order for which reconsideration is sought. It is
al so untinmely because the plaintiffs had an opportunity to have
the propriety of the Court’s COctober 25, 2001, Order reviewed by
the Court of Appeals, but failed to argue the issue during the

briefing of their appeal. Under the |aw of the case doctrine,

21



matters that could have been raised in an appeal are wai ved upon
remand. Skretvedt, 372 F.3d at 203.

Even if considered on the nerits, the plaintiffs give
no grounds for reconsideration. The only basis for

reconsi deration advanced by the plaintiffs is that Burlington

Northern constitutes an intervening change in controlling |aw
that justifies a different disposition for WIIliam MKenna’s

nmotion to anend. As di scussed above, Burlington Northern

expanded the definition of an “adverse enploynent action” in a
Title VII retaliation claimfroman action that altered the terns
and conditions of enploynent to an action that was “materially
adverse” and that m ght have di ssuaded a reasonabl e worker from
bringing a claimof discrimnation. [d. at 2412-15. WIIliam
McKenna's notion to amend, however, was not deni ed because his
claimfailed to neet the definition of an adverse enpl oynent
action. H's notion was denied because the wongful termnation

clains he sought to add were tine-barred. Burlington

Nort hern does not change this result, and the plaintiffs’ notion

for reconsideration will be deni ed.

I11.  CONCLUSI ON

For the reasons above, the Court will deny the
plaintiffs’ notions to anmend their conplaints; their request to

include their termnations as an el enent of damages in their
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existing Title VIl claim and their notion for reconsideration of
this Court’s COctober 25, 2001, Order.

An appropriate Order foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M CHAEL MCKENNA ) ClVIL ACTI ON
V.
CI TY OF PH LADELPH A, et al. ; NO. 98-5835
MYRNA MOORE, et al. ) ClVIL ACTI ON
V. :
CI TY OF PH LADELPH A, et al. ; NO. 99-1163
ORDER

AND NOW this 15th day of May, 2007, upon consideration
of the issues raised in the Plaintiffs’ Brief on the Scope of
| ssues Remaining for Trial and Motion for Reconsideration fo the
Order Denying a Wongful Term nation C aim (Docket # 95 in
McKenna; Docket # 114 in More), and the Defendant City of
Phi | adel phia’s Brief on the Scope of |Issues Remaining for Trial
(Docket # 94 in MKenna; Docket # 113 in More), and the
responses thereto, IT IS HEREBY ORDERED that, for the reasons set
forth in the acconpanyi ng Menorandum

1) The plaintiffs’ notion to anend the conplaints in
these matters is DEN ED

2) The plaintiffs’ request to recover damages for the
plaintiffs’ alleged wongful term nation as part of the existing

clainms in these conplaints is DEN ED



3) The plaintiffs’ notion for reconsideration of the
Court’s Cctober 25, 2001, Oder is DEN ED

4) The Court will hold an on-the-record tel ephone
conference with counsel for the parties on Wdnesday, My 30,
2007, at 4:00 p.m to discuss scheduling the trial in this
matter. Plaintiffs’ counsel shall initiate the call. Chanbers

t el ephone nunber is 267-299-7600.

BY THE COURT:

/[s/ Mary A. MLaughlin
MARY A. McLAUGHLI N, J.




